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© 1 ſteweth, P 
_ * in the year 1780. ken the ſervice of the pu- 
blic, and the ſecurity of this country, demanded an 
unuſual ſupply of l a, Captain Ferguſon had 
1 tranſmitted to bim a- warrant from the Lords of the 5 
1 Admiralty, by which, in purſuance of his Majeſty s order CES: 
* 1 in council, "a the 23d of January 1755, be was im- 
powered and directed to impreſs, or cauſe to be impreſſed, 
0 ſo many ſeamen, 3 men, and per ſoms whoſe occupa- 
« tions and calling were to work in veſſels and boats upon PTS * 
as ſhould be neceſſary either to man his Majeſty's ſhi 
der his command, or any other of his Majeſty's Tours z 
And this preſs-warrant was accompanied with inſtructions, 
in the ſtrongeſt terms, to exert himſelf to the utmoſt, in car- 
rying on the ſervice of impreſſing, _ 
In the execution of this warrant, Captain Ferguſon, in =. 
conformity with his inſtructions, did exert himſelf, and im- 
; — a dea * ſeamen; having the ſatis- 
T3 _ 
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faction to find, that his conduct received the approbation of 
thoſe who at that time were intruſted with the direction of na- 
val affairs: And though ſome complained againſt him in 
courts of juſtice, he had the ſatisfaction likewiſe to find, that 
his conduct was at that time approved of and juſtified by your 
| eas. It was a diſagreeable circumſtance, indeed, that 
rt”: neceſlity of public affairs obliged him to thoſe acts of ſe- 
 verity to particular perſons, which preſſing naturally involves 
in it: but as he was in the execution of his duty, he ſhould. 


have been a wanting both to himſelf and his country, if he i 


had ſuffered himſelf to be guided by miſtaken lenity. 
Among others that were at that time impreſſed, there was 
one Robert Cuming, a ſeafaring man, who lived near Edin— 
burgh. He had formerly been a ſailor in a ſhip of war; and 
from all the informations that were brought 5 Captain Fer- 
 guſon concerning his character, appeared to be a very proper 
perſon to be thus employed in the ſervice of his country. As 
| tHe had ſome connection with the 1 incorporations of Edinburgh, | 
being the ſon of a freeman of the incorporation of fleſhers, 
applications were made in his behalf; but as ſuch applications 
were at that time very frequent, and indiſcriminately made, 


for thoſe who were proper, and thoſe who were moſt improper 


objects of indulgence, Captain Fergu/on could not give ear 
to 1 all, without acting counter to his inſtructions: and 
there appeared no good reaſon, why this Cuming ſhould be 
_ diſtinguiſhed from others, for whom the like applications had 
been made. He was accordingly ſent on board the Arfurus 
tender (in which, after being impreſſed, he had voluntarily 
inliſted himſelf ) to the Nore, where he was rurned over to the 
Princeſs Royal man of war. 185 
Captain Ferguſon was now threatened with an action of 
damages at Cuming's inſtance, unleſs he would employ his 
influence to procure him a commiſſion in the ſea-ſervice. But 
as he was conſcious that he had been only acting in the exe- 
cution of his duty, he did not dread the conſequences of ſuch 


3 
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an action. A ſummons was accordingly raiſed; in which, be- 
ſides Captain Ferguſon, Lieutenant James Blair, to whom the 
execution of the preſs-warrant had been intruſted, was called 
as a defender. The Captain only begged, that it might be in- 
ſiſted in as ſoon as poſſible, that he might might have an op- 
portunity of making a proper defence, as he was ordered out 
of this country, and it was uncertain when he might return. 
This gave a hint to Cuming to delay proceeding till ſuch time 
as the Captain had actually left the country, and had no op- 
portunity of taking proper advice, or preparing for his de- 
fence; but as ſoon as that event happened, the action was in- 
ſiſted in. Captain Ferguſon was informed of this by his a- 
gent, when at London, and wrote to him what he had been in- 
formed of with relation to this man. But his information 
was not fo particular as to direct the proof that might be 
brought. And being ſoon after ordered, with the ſhip which 
he commanded, to the Mediterranean, his agent has had no 
further opportunity of correſponding with him, to procure 
the information that was neceſſary for carrying on his de- 


' fence. | 


When the action came to be called, it was inſiſted, on the 
part of Cuming, That having formerly been a ſhipmaſter, be- 
ing a burgeſs of Edinburgh, and poſſeſſed of conſiderable funds, 
he was not ſuch a perſon as fell under the deſcription of the 
preſs-warrant ; and therefore ought not to have been im- 
preſſed. On the other hand, it was gnſwered for Captain 
Ferguſon, That he had had information of Cummg's having 
been a ſeafaring man, and a perſon of a diſorderly character; 
that therefore he fell under the deſcription in the preſs-war- 
rant, which was Captain Ferguſon rule; and was in other re- 
ſpects ſuch a one as appeared extremely proper to be im- 
preſſed: That after he was impreſſed, he had voluntarily in- 
liſted himſelf as a ſeaman on board the Arcturus tender, and 
expreſſed himſelf very well ſatisfied with what had happened. 
And the Lord Ordinary having ordered memorials on-the 11th 
5 * mY a" 
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of March 1760, he was pleaſed to pronounce the following 


interlocutor. © Having conſidered the memorials for both 
parties, together with the impreſs-warrant produced; in 


e reſpect it is not denied, that the purſuer, at the time he was 


© ments to the extent of L. 100 Sterling of yearly rent, be- 


© fides perſonal effects, and claims of ſome hundred pounds 


164 


value, and that the purſuer, when he was laſt at ſea, acted 


e in the ſtation of a maſter of a ſhip; finds, That he did not 


« fall under the deſcription mentioned in the impreſs-war- 


made known to the defender Captain Fergu/on, finds the 
( 


expences to the purſuer; and allows him to give in an ac- 
J herent”” 9 55 * 


D pon this, application was made for the defenders, by pe- 
tition to your Lordſhips, denying the fact as to the purſuer's | 
pretended wealth; and ſetting forth, That he was a perſon of | 
a bad character; but chiefly inſiſting upon the import of the 
preſs-warrant, under the deſcription in which it was contend- 
ed the purſuer fell directly; and therefore that Captain Fergu- 
| ſon had done no wrong in impreſſing him. And your Lord- 
ſhips © remitted the cauſe to the Lord Ordinary to hear par- 
ties procurators upon the facts ſet forth in the petition, 


« and to do therein as he ſhould ſee cauſe.” 


The Lord Ordinary, when the cauſe came again before him, 
notwithſtanding the ſtruggles of the purſuer to avoid a proof 
of his character, allowed both parties a proof; and adhered to 
that interlocutor, upon a. repreſentation given in for the pur- 
Captain Fergu/on was now abroad. His agent here, though 
| he had ample information of the facts from his conſtituent, 
had no directions about a proof: He knew not the witneſſes 
that were to be adduced for proving the ſeveral facts; and 


though 


impreſſed, was a burgeſs of Edinburgh, poſſeſſed of tene- 


rant ; and in reſpect of the inſtrument of proteſt produced, 
from which it appears, that the facts above mentioned were 


defenders liable, conjunctly and ſeverally, in damages and 


„ 
though he wrote to Captain Ferguſon's ſolicitor at London, he 
found him as ignorant and uninſtructed in theſe particulars 
as himſelf ; and there was no opportunity of applying to the 
Captain himſelf for information. In this ſituation of things, 
the term for reporting the proof was allowed to elapſe : but 
upon an application to your Lordſhips, it was prorogated ; 
Nevertheleſs Captain Fergu/on's abſence, reipublice cauſa, was 
a bar to any proof being adduced. The term was therefore 
circumduced againſt the Captain; but as his agent was ſtill 
in hopes that he would ſpeedily return, he applied to your 
Lordſhips to be reponed againſt the cir cumduction; which 
Was granted, but under the burden of his paying L. 8: 8:71 
to the petitioner's doer, as the expence of the act which he 
had extracted, EE F 
Captain Ferguſon's agent being ſtill uninſtructed how to 
conduct a proof, it may eaſily be preſumed, would not attempt 
one under the uncertainty he was in, eſpecially when bur- 
dened with this extraordinary load. The term was therefore 
ſuffered to elapſe, circumduction paſſed of courſe, and the 
cauſe came to be heard by your Lordſhips, without any proof 
adduced by Captain Fergu/on, on the abſtract point of law, 
How far the Captain was intitled by his warrant to preſs the 
purſuer, upon the ſuppoſition that he was a perſon in the ſi- 
tuation and circumſtances he pretended ? and your Lordſhips, 
on the 18th of December laſt,” were pleaſed to pronounee the 
following interlocutor. Having adviſed the ſtate of the 
« proceſs, Robert Cuming, againſt Captain John Ferguſon, and 
Lieutenant James Blair, teſtimonies of the witneſſes addu- 
'* ced, writs produced, with the memorials hinc inde; and 
having heard parties procurators thereon; find the defender 
Captain Fergu/on hable to the purſuer in damages, and in 
the expence of this proceſs ; and ordain a condeſcendence 
of ſaid damages, and account of ſaid expences, to be given 
in againſt the 11th day of January next: But as to the 


* 
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© other defender, Lieutenant James Blair, they aſſollzie him 
from this proceſs ; and decern.” | 


Of this interlocutor a review ) is humbly. pray ed. Vour 
Lordſhips have aſſoilzied Lieutenant James Blair, who, it was 
ſaid by the purſuer, was the perſon that actually impreſſec ed 
him; on this medium, as it is apprehended, that he acted 

under the command of Captain Fergu/on, in the execution of 
this preſs-warrant, and therefore cannot be liable for any pe- 


nal conſequences. The ſame rule, it is humbly contended, 


ought to apply to the petitioner: he acted under a legal war- 


rant, in the execution of his duty, and it appeared to him, 
that he did not tranſgreſs the terms of his warrant, which 


was the rule of his conduct. If through error he has miſin- 


terpreted the meaning of that warrant, your Lord{hips, it is 
humbly hoped, will not impute error to him as a crime, and 


ſubje him to puniſhment, becauſe he was not infallible. 


That preſs-warrants, in caſes of public emergency, are 
. by law; and that he who acts under them, acts 
under a lawful authority, the petitioners counſel will not 


conſume your Lordſhips time in endeavouring to demonſtrate. 
The law on this head has not hitherto been diſputed by the 
purfuer. It was admitted at the bar, and owed by; your 
Lordſhips. Neither was it diſputed, that ſhipmaſters were not 


—— exempted from being impreſſed: on the contrary, it 
emed to be admitted, that had the warrant from the ad- 


miralty required the petitioner to have impreſſed ſhipmaſters, 


it would have been his duty to comply with the warrant, and 


to impreſs them accordingly. The only queſtion 1s, Whether 
ſuch perſons were appointed to be impreſſed by this warrant, 


which impowers and directs the aan « 0068 to impreſs ſea- * 
2 men, ſeafaring men, and perſons whoſe occupations and 
„ callings are to work in veſſels and boats upon rivers?” Or, 
in other words, Whether ſhipmaſters fall under the denomi- 5 


nation of ſeamen, ſeafaring men, C'c.? 


The ordinary uſe of language com prehends ſbi pmaſters 


under 
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under the denomination of ſeamen and ſeafaring men, as 

well ks private ſailors, mates, gunners, Oc. And that an im 

preſs-warrant 1 is not limited in its execution to private ſailors, 

practice and immemorial conſuetude demonſtrates: mates, 
gunners, and all the other perſons neceſſarily employed about 

a ſhip, ſuch as carpenters, Oc. are daily impreſſed, and pro- 

tections taken out at the admiralty in their behalf. It is true, 

| ſuch protections are rarely taken out explicitly in the name of 
the captain, becauſe the form of them does not render that 

abſolutely neceſſary; the ſtyle of them is for the crew of 

ſuch a veſſel, commanded by ſuch a perſon, conſiſting of ſuch 
a number, whoſe names and deſcriptions are marked on the 
back thercof. Now, as the captain's name is inſerted in the 
protection itſelf, and as he is one perſon in the ſhip's crew, it is 
unncceſſary that the protection ſhould be made to refer more 
farticularly to him; for he muſt be included, if the protec- 
tion is for the crew; and he is ſufficiently deſeribed by being 
named as the commander of ſuch a veſſel, which ſuperſedes 

the neceſſity of inſerting him among the reſt, on the back of 2 

the protection. 

Ihe purſuer has indeed endeavoured to 1 a different in- 
terpretation to the terms of the preis- warrant than that here 
given. By ſeamen, he contends, are to be underſtood, the 

private men who work aboard the ſhip, or the ſailors; by 
 ſeafaring men, fiſhers, and ſuch other people who gain their 

| bread upon the ſea; and by hee whoſe occupations and 
callings are to work in weſſels * boats upon rivers, ferrymen, 
and thoſe employed in paſlage-boats, &-c. For this interpre- 
tation no authority is produced: and it is not only contra- 
dictory to the common uſe of language, but alſo to the prac- 
tice in the execution of preſs-warrants in general, and to the 
tacit interpretation given by the admiralty itſelf of its own 
warrants, in the protections commonly granted; for, under 

' what claſs of theſe can mates, ſhip-carpenters, gunners, cooks, . 

I ſmiths, or any other perſons of that kind, be 

rauked? 


4 


ranked? Seamen they are not; for this expreſſion, according 


b 5 — interpretation of the purſuer, includes none but private 


2 


ilors: and if they are ſeafaring perſons, the ſhipmaſter muſt 


be comprehended under that denomination with equal pro- 
priety as his mate. If ſuch then 1s the caſe, either the im- 


preſſing of ſuch people, under ſuch a warrant as this, which 
is authoriſed by daily practice, is unlawful, or ſhipmaſters 
may wry be mapretted. 7 
An argument has been drawn from the act of the 13th 
of his late Majeſty, for encouraging the Greenland fiſhery, in 
favour of the purſuer's interpretation. That act . 3 
being impreſſed, the harponeers, line-managers, boat-ſteerers, 


* 


or ſeamen, belonging to the Greenland fiſhery trade but 


makes no mention of the ſhipmaſters; therefore, ſays the 
purſuer, the legiſlature underſtood that they were execmed 


by the common law; otherwiſe it is impoſſible to imagine, 


that their ſecurity would have been neglected to be provided 
for. But the petitioner's counſel own they have never been 


able to comprehend the force of this argument; it appears to 
them a petitio principii: for it is clear, that if the word /ea- 


men, as uſed in this act, is to be underſtood as confined to 
private ſailors, not only the ſecurity of the maſter is not 
provided for by this act, but alſo the mates, the car- 
penters, the gunners, the pilots, and all thoſe other neceſ- 


fary perſons aboard ſuch a ſhip, are left at the mercy of every 
preſs-warrant, unleſs it can be proved, that ſuch people are 


exeemed by common law. That they are not exeemed by 
common law, appears from daily practice, and the protections 
taken out in their behalf at the admiralty, in every other ſpecies 
of trade. Therefore, in order to give full effect to the ſecurity in- 
tended by the legiſlature for the Greenland fiſhery, the word ſea- 
men muſt be extended ſo as to import more than private ſailors ; 


it maſt comprehend the mate, the pilot, the carpenters, and 
the gunners, &'c. Without that, what is there to hinder the 


mate from being preſſed, and conſequently the ſhip's reckon- 


\ | ing, 
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ing, which it is generally the province of the mate to take care 


of, totally loſt? Why may not the pilot be impreſſed? The 
conſequence of which may be, that in thoſe dangerous ſeas, 


where the navigation of thoſe concerned in this fiſhery lies, 
vrhich not many pilots are perfectly acquainted with, the 
| ſhip may be loſt, or, by being detained beyond her uſual time, 


be frozen up, and the crew periſh by the ſeverity of the cold. 
Why may not the gunners be preſſed, and the ſhips, in their 


long navigation home, left in a defenceleſs ſtate to the mercy 
of enemies Vor what is there to hinder a Greenland ſhip from 
being deprived of her carpenters, which in thoſe icy ſeas are 


more neceſſary than in any other navigation whatever? It muſt 


be preſumed, that the intention of the legiſlature was, to ſecure 
the Greenland trade againſt all thoſe unlucky accidents: and if 
ſo, the word /camen mult extend to mates, carpenters, pilots, and 


gunners ; and why it ſhould not comprehend ſhipmaſters alſo, 


the purſuer has produced no other argument than a bold af- 
ſertion. 5 VVU'ßkͤn V 


Another argument was uſed, founded on the ſtatute of the 


4 3th of George II. cap. 17. which excems from being im- 
preſſed © every perſon of the age of fifty-five years or up- 


* wards, or under the age of eighteen years; and every fo- 


K reigner, being a mariner, ſeaman, or landman, who ſhall 


have ſerved in any merchant-ſhip or privateer belonging to 
* Creat Britain: every perſon, of what age ſoever, who ſhall 


* uſe the ſea, ſhall be free from being impreſſed for two years 
from his firſt going to ſea; and every perſon who 4 4 
ving before uſed the ſea, ſhall bind himſelf apprentice to 
* ſerve at ſea, ſhall be free from being impreſſed for the ſpace 

« of three years from the time of ſuch binding: and the 
Lords of the Admiralty Thall, upon due proof, grant a pro- 
* tection to any of the perſons before mentioned.” The pur- 
ſuer infers from this, that ſhipmaſters muſt, in conſequence of 
this protection granted to apprentices, likewiſe be protected 


from being impreſſed; for ns purpoſe, ſays he, would 


5 


this argument proceeds upon a miſtake in point of fact. 


[ 40 f 
it be to protect dee if the ſhipmaſters to whom they 
are apprentices, were to be taken Hom them, and impreſſed 
into the ſervice, and they left without maſters at all? But 
Ap- 
prentices to the ſea- ſervice are not bound apprentice to the 


maſters of the ſhips, who are ſometimes in employment, and 
ſometimes out of it, but to the merchants, who are owners | 


of the {hips, and at whoſe pleaſure the ſhipmaſters are rem 
vable. The ſhipmaſter therefore being impreſſed, makes no 
greater alteration to the apprentices, than f he had been re- 
moved by the maſter, and another put in bis place. 

To theſe negative authorities which have been endeavoured 


to be brought on the part of the purſuer, to prove, that un- 
der the word ſeaman, the maſters of ſhips are not included, in 


a legal ſenſe, the petitioners will oppone a poſitive one, from 


Which, he apprehends, it is plain, that in the ſenſe of the 
law, the word ſeaman is underſtood to comprehend more than 


private ſailors, and to extend to maſters, mates, carpenters, 


Oc. That authority he means, is the act of the 2d 
and 3d Anne, c. 6. intitled, An act for the increaſe and beiter 


—_—_— of navigation, and ſecurity of the coal-trad: ; 
by which, .$ 20. it is enacted, © That during the war, 


there ſh Movid be allowed to every veſſel employed in that 
trade, beſides the maſter, mate, and carpenter, one able 
© ſeaman, for every 100 tons of the veſſel, not exceeding 
_« 3oo tuns, free from impreſſing.” It 3 evident, that 


here the legiſlature underſtood, that the word ſeaman included 


maſter, mate, and carpenter ; otherwiſe its enactment would 


have been fimply, that the veſſel ſhould be allowed one able- 


| bodied feaman for every 100 tons: as it has ſaid it ſhould 


be allowed ſo many ſeamen, befides the maſter, mate, and 


carpenter, it ſeems plain, that it was underſtood, unleſs: th 
had been ſpecially mentioned, each of them would have been 


reckoned as one of thoſe ſeamen who were thus exeemed 
from being 1 im preſſed. 


The 


1 . 
The petitioner's counſel muſt beg your Lordfhips attention 
to the conſequences of the doctrine now pleaded for the pur- 
fuer. It is acknowledged, that he was not actually officiating 
as a ſhipmaſter at the time he was iwprefſed. From this it 
muſt follow, that if he is ſcreened from a preſs-warrant, eve- 
ry perſon who has at any time acted as a ſhipmaſter, muſt 
| likewiſe be exeemed from being impreſſed : The conſequence ; 
of which may be, that all the ſailors in Britain may, in a - 
ſhort while, be thus protected. For what is there to hinder * 
the whole crew of a ſhip to act as ſhipmaſters by turns, each 
of them holding that office either for a month, a week, or a 
voyage tbat may be of yet ſhorter duration, and afterwards, 
returning with the appellation of Captain, to act as private 
failors? It is certain, that in ſuch a fituation, if the doc- 
trine now held by the purſuer is law, none of them eould be 
impreſſed; and in an emergency, this remedy, which has 
often been of the higheft advantage, if not ſometimes the 
ſole refource of Britain for her ſecurity, rendered totally in- 
. JJ... 8 
" IT was pleaded ſtrenuouſly for the purfuer, That it appear- 
ed the petitioner had acted out of private pique and refent- 
ment in impreſſing the purſuer; becauſe, when application 
vas made to him by Provoſt Drummond in his behalf, he ought 
do have liſtene1l to it, and diſcharged him. But the petition- 
er acknowledges, that this argument ſurpaſſes his comprehen- 
fon. Perhaps it was in his power, in an extraordinary caſe, and 
under very favourable circumſtances, to diſpenſe with the 
ſtrict execution of his warrant, and to have diſcharged the pur- 
ſuer after he was impreſſed. But as, according to the in- 
formation he had received, his caſe did not ſeem to be fuch e 
as could claim any extraordinary lenity, he did not chuſe, when j 
the emergency required an unuſual ſupply of men, wantonly 
to exerciſe diſpenſing powers, and give a handle to others to 
claim the like indulgence. And he thinks it ſtrange, that it N 
ſhould be made an argument for his being ſubjected to da- 


"WS - ; mages, 


1 


mages, that he has not ſhowed unuſual favour, and diſpenſed 


with the execution of his duty. In fact, he was a — 00 


to the perſon of the purſuer, and knew nothing about him, 
ll he was informed of him as a perſon proper to be impreſ | 
ed. 

Fhe petitioner muſt obſerve, that when application was 
made to him in behalf of the purſuer, though he did not 
chuſe to ſhow a precedent of indulgence, that might have 
been attended with much after trouble, in a caſe which did 
not ſeem intitled to extraordinary lenity; yet he directed 
| thoſe who applied to him to a much more proper manner of 
application, viz. to the Lords of the Admiralty. They were 
the proper'perſons to determine, whether ſhipmaſters fell un- 
der the intendment of their preſs-warrants; and if the pur- 
ſuer was wrongfully impreſfed, they would certainly have gi- 
ven him relief. The petittoner cannot help thinking, that if 


the purſuer was really in earneſt in ſeeking relief, he muſt | 


have made ſuch application; and if he has done ſo, and has 
been refuſed it, the petitioner muſt believe that he has done 
no more. than his duty in impreſſing him, and executed the 
warrant intruſted to him in the true intent and meaning of the 
Lords of the Admiralty in impreſſing the purfuer. TA on the 
other hand, the purſuer, notwithſtanding the intimation that 
he received of the application which he ought to have made, 
has made no ſuch application, and brought this action brev: 
manu againſt the petitioner, when he had it in his power to 
have been relieved, the petitioner humbly apprehends that it 
muſt wear an extraordinary aſpect, and can be looked upon 
in no other point of view, than as a means of concuſſing him 
to employ his influence in the purſuer's behalf to raiſe him in 
the navy, as he often threatened to bring his action, unleſs 
the petitioner would make intereſt in his behalf; and if he 
has neglected the proper means of procuring his diſmiſſion 
8 8. ſervice, he:comes- with an ill grace to your 


Lordſhips 


1 
Lofdſhips to demand damages upon account of his being de- 
tained therein. 

The petitioner muſt obſerve, that i it is of i import- 
ance, to protect perſons who are employed and intruſted in 
ſuch intereſting public ſervice, although they ſhould appear 
to be in an error or miſtake in point of judgment, if, from 
the circumſtances of the caſe, it alſo appeared, that they ated 
bona fide, and not from arbitrary or oppreſſive motives. This 
principle ſeems eſſential to the ſecurity and duty of all men 
in public office: for the world muſt be governed by men in 
their different ſpheres; and men of all denominations are lia- 
ble to error, humanum eft : the circumſtances of this caſe ex- 
clude every ſuſpicion of any indirect views, wilful wrong, 
or private motives, in the conduct of Captain Ferguſon. 
The petitioner can eaſily ſuppoſe caſes, and ſuch were ſug- 
rr in the argument for the purſuer, where the circum- 
ſtances would plainly diſcover oppreſſion or wilful wrong, 
under a falſe colour of executing a public duty, in conformi- 

ty to this warrant from the Lords of the Admiralty.— If 
the leader of a preſs-gang ſhould lay hold of a gentleman Who 
£ had been formerly a ſhipmaſter, and had retired to enjoy an 

eaeeeeaſy fortune acquired in the Eaft or Nef Indies, or by fucceſſ- 

ful trade at home; or even if he ſhould ſeize an ordinary 

ſhipmaſter, not thus diſtinguiſhed by his fortune, but in actual „ 

and immediate employment; in ſuch caſes, the circumſtances | 

would indeed denote a perverſe intention, and leave no room 

for this plea of error in the public ſervice. But the circum- 

ſtances of the caſe now before your Lordſhips are by no means 

of this nature. Mr Cuming was neither in actual employ- 
. mem; nor retired with any pretence of an eaſy fortune. 
3 He was an idle man. — His wife and family ap- 

3 ae to have thought themſelves well rid of him: He 
had withdrawn himſelf from public or private ſervice, in 
times of the greateſt need; and had no pretence for being ex- 

eemed from the ſervice of his country, as he was certainly 
in 
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in the character of a ſeaman, or ſeafaring man, but a very 
inſufficient pretence, that he had a law-plca to look after, 
which has been better managed in his abſence. Fine: 

Upon the whole, the petitioner hambly hopes, your Lord- 
ſhips, upon reconſidering the caſe, will be of opinion, that 
the warrant from the admiralty, under the denomination of 
ſeamen and ſeafaring men, impowered the petitioner to impreſs 
ſhipmaſters, or ſuch as had formerly acted in that character; 
and that in the execution of this warrant, he did no more 
than his duty, in impreſſing the purſuer. He hopes likewiſe, 
3 tthat having once impreſſed him properly, it will not be im- 
1 puted to him as a crime, that he did not ſhow extraordinary 

. indulgence; and inſtead of diſcharging him himſelf, directed 
him to apply to the Lords of the Admiralty; or if your Lord- 

| ſhips ſhould be of opinion, that in the ſtrict interpretation of the 
terms of the warrant, ſhipmaſters are not included in the words 
Feamen and ſeafarmg men, he hopes, that practice will plead his 
excuſe; that it will appear to your Lordſhips, the meaning of 

the words were not ſo clear, but that he might be led into 

| an error, without any intention to hurt the purſuer ; and that 

pou will not impute the want of infallibility to him as a fault, 


and on that account ſubject him in damages and expences. 


May it therefore pleaſe your Lordſhips, to alter your former in- 
terlocutor, and to affoilzic the petitioner from this action. 


According to juſtice, G. 
| * ANDREW CROSBIE. 
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